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ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
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ARRANGEMENT OF TIMMINCO LIMITED AND BECANCOUR
SILICON INC.

Applicants
FACTUM OF THE RESPONDENT,
COMMUNICATIONS, ENERGY AND
PAPERWORKERS UNION OF CANADA
PART I — INTRODUCTION
1. The Communications, Energy and Paperworkers Union of Canada (the “CEP")

does not oppose the approval of the F.A. Transaction. The CEP opposition lies
exclusively with that portion of the Approval and Vesting Order that purports to
expunge and discharge from the Purchase Assets certain statutory claims that the CEP
may assert, including specifically a successor employer claim pursuant to the Quebec
Labour Code and/or the Quebec Supplemental Pension Plans Act (the “CEP Claims”).

2. For the reasons set out below, the CEP requests that this Honourable Court
refuse to grant that part of the Approval and Vesting Order that purports to expunge
and discharge the CEP Claims.



PART II - FACTS?
The CEP as Collective Bargaining Agent

3. The CEP is the certified bargaining agent of the current and former unionized
employees employed by Becancour Silicon Inc. ("BSI”) in the Province of Quebec.

4, The CEP’s right to represent the current and former unionized employees is a
right conferred on the CEP by Order of the Commission des Relations du Travail (the
“Commission”), the regulatory body established pursuant to the Quebec Labour Code,
R.S.Q., chapter C-27 (the “Code") with jurisdiction to determine matters arising under
the Code.

5. The CEP and BSI are parties to a collective bargaining agreement with a notional
expiry date of April 30, 2013 (the “Collective Agreement”). As at November 30, 2011,
the Collective Agreement governed the terms and conditions of employment for
approximately three active unionized employees and a large number of retired
employees. Currently, at least one unionized employee of BSI is employed in connection
with the Silicon Solar operations and the HP1 property.

6. The Collective Agreement constitutes a “collective agreement” within the
meaning of section 1(d) of the Code. The Collective Agreement recognizes the CEP as
the exclusive statutory bargaining agent of the unionized employees employed and
formerly employed by BSI, including employees employed in connection with Applicants’
Silicon Solar operations.

7 Sections 45 and 45.2 of the Code provides a complete and comprehensive
scheme that governs the effect of a sale of business on a certification granted by the
Commission and resulting collective agreement. Where the Commission makes a finding
that a sale of business has occurred within the meaning of the Code, it will typically

! Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the
affidavit of Peter A.M. Kalins sworn May 9, 2012 (the “May 9 Affidavit”).



declare that the purchaser is a successor employer for the purposes of the certification
and collective agreement.

8. Section 139 of the Code provides that the jurisdiction of the Commission is
exclusive and is subject to review only on very narrow jurisdictional grounds. This
includes the Commission’s jurisdiction to make findings with respect to the application
of section 45 and 45.2 of the Code.

Sale of the Solar Silicon Assets to FerroAtlantica

9. BSI produced solar grade silicon for customers in the solar photovoltaic industry
through its unincorporated division, Timminco Solar. Timminco Solar ceased active

production of its solar grade silicon in January 2010.

10. The Collective Agreement and certification of the CEP covers, inter alia, BSI's

solar grade silicon operations.

11.  On March 9, 2012, this Court granted an Order authorizing the Applicants to
enter into the Stalking Horse Bid and approving the Bidding Procedures. The CEP raised
concerns with respect to the treatment of the CEP Claims at the motion to approve the
Stalking Horse Bid and this Court's endorsement confirmed that the CEP’s concerns
could be raised at a future motion.

Endorsement of Morawetz J. dated March 9, 2012

12.  Upon the conclusion of the Auction contemplated by the Bidding Procedures, the
Applicants, with the assistance of the Monitor, entered into an agreement of purchase
and sale with FerroAtlantica (the “F.A. Transaction”).

May 9 Affidavit, Applicant’s Motion Record, Tab 2, para. 24

13. The assets to be purchased under the F.A. Agreement consist of substantially all
of BSI's right, title and interest, in and to BSI's solar grade silicon production business
including certain real property, certain intellectual property, inventory and equipment.



May 9 Affidavit, Applicants’ Motion Record, Tab 2, para. 74

14. Section 2.4 of the F.A. Transaction treats as Excluded Liabilities all debts,
liabilities, obligations or Claims related to any Benefit Plans, Collective Agreement,
Employees, Pension Plans, Post-Retirement Liabilities or under the Pension Transfer

Agreement.

F.A. Agreement, Applicants’ Motion Record, Tab 2(k), at pp. 461-462.

15. The Applicants’ have brought the within motion to approve the F.A. Transaction
and are seeking an Order from this Court declaring that the Purchased Assets shall vest
free and clear of all Claims, including the CEP Claims, and that all such encumbrances
or charges affecting or relating to the Purchased Assets other than Permitted
Encumbrances are hereby expunged and discharged as against the Purchased Assets.

Approval and Vesting Order (Re Sale of Solar Assets), Applicants’ Motion Record, Tab
5, p. 542, para. 4.

PART II — ISSUES AND THE LAW

16.  The issue raised by the CEP is whether the Court should grant that part of the
Approval and Vesting Order that purports to expunge and discharge the CEP Claims.

Jurisdiction to Expunge and Discharge the CEP Claims

17. The Approval and Vesting Order being sought effectively bars the CEP exercising
its statutory rights under the Code, including making an application under section 45 of
the Code (sale of business) and seeking relief from the Commission.

18.  The jurisdiction to making findings with respect to the application of, inter alia,
section 45 of the Code lies exclusively with the Commission.

19. The CCAA does not contain language conferring jurisdiction upon this Court to
make findings with respect to the application of, /inter alia, section 45 of the Code or to
otherwise expunge or discharge a claim by CEP that, /nter alia, section 45 of the Code is



triggered by the F.A. Transaction. Absent explicit language in the CCAA conferring
jurisdiction upon this Court to make findings with respect to the application of the Code
or to expunge and discharge otherwise valid claims under the Code, the jurisdiction
over such issues lies exclusively with the Commission to be argued on the basis of a
complete factual record.

GMAC Commercial Credit Corp. — Canada v. T.C.T. Logistics Inc., [2006] 2 S.C.R. 123,
at paras. 43-52,

20. Companies under CCAA protection are not immunized from complying with
regulatory regimes, including the Code, unless the doctrine of paramountcy can be
applied. There is no evidence on the record to support a finding that it is necessary to
invoke the doctrine of paramountcy in these circumstances.

Richtree Inc (Re), [2005] 0.]. No. 251, at para. 8-10 and 17-18.

21.  Accordingly, this Court does not have jurisdiction to expunge and discharge the
CEP Claims.

The Certification and Collective Agreement under the CCAA

22.  While the CCAA allows a debtor to disclaim or resile from certain agreements,
the CCAA expressly prohibits a debtor from disclaiming or resiling from a collective
agreement. By expunging and discharging the CEP Claims, including successor
employer claims, the Order being sought by the Applicants (and FerroAtlantica as a
potential successor to BSI) effectively constitutes an attempt to disclaim or resile from
the Collective Agreement contrary to the CCAA.

Section 32(9)(b) of the €CAA

23.  Further, the CCAA expressly provides that any collective agreement that a debtor
has entered into as employer remains in force and may not be altered except as
permitted under the laws of the jurisdiction governing collective bargaining between the
company and the bargaining agent. The request to expunge and discharge the CEP
Claims, including a claim that FerroAtlantica is a successor employer pursuant to the



Code, would fundamentally alter the Collective Agreement and its force in a manner
that is inconsistent with the Code.

Section 33(1) and (8) of the CCA4

24. Orders made under the CCAA cannot alter the validity of certifications issued by
the Commission and the collective agreements entered into between BSI and the CEP.
As the certification and Collective Agreement remain valid, their effects must be
recognized, including the effect of a sale of business within the meaning of section 45
of the Code.

Syndicat national de I'aminante d’Asbestos inc. v. Jeffrey Mines Inc.. [2003] Q.]. No.
264, at paras. 44-45.

Disposition of Assets by a Debtor in CCAA Proceedings

25. The power to approve a sale of assets is found in section 36 of the CCAA which
directs the Court to consider a number of factors in determining whether to approve a
debtor's sale of assets outside the ordinary course of business. One of the
considerations that the Court is directed to consider is the effect of the proposed sale or
disposition on the creditors and other interested parties.

Section 36 of the CCAA

26. The effect of the F.A. Transaction, and specifically the expungement and
discharge of the CEP Claims, is extremely prejudicial to the interests of the CEP and its
membership. As currently constituted, the Approval and Vesting Order would have the
effect of eliminating or otherwise barring the CEP from exercising its rights pursuant to
valid and enforceable provincial legislation.

27. The effects of the proposed Order are so prejudicial to the CEP that the Order
sought should not be approved without expressly clarifying that the Order does not,
and cannot, impact on the CEP Claims pursuant to the Code.



PART 1V — DISPOSITION

28. The CEP therefore requests that the Order sought by the Applicants be dismissed
insofar as it purports to expunge or discharge the CEP Claims.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17" day of May, 2012.
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wrayd@caleywray.com
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. Jesse B. Kugler
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Lawyers for the Respondent,
Communications, Energy and
Paperworkers Union of Canada
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SCHEDULE “"B” — RELEVANT STATUTES

Labour Code, R.S.Q. chapter C-27
1. In this Code, unless the context requires otherwise, the following expressions mean:
(d) “collective agreement”: an agreement in writing respecting conditions of
employment made between one or more certified associations and one or
more employers or employers' associations;
(7) “Commission”: the Commission des relations du travail established by this
Code;
45. The alienation or operation by another in whole or in part of an undertaking shall
not invalidate any certification granted under this Code, any collective agreement or any
proceeding for the securing of certification or for the making or carrying out of a
collective agreement.
The new employer, notwithstanding the division, amalgamation or changed legal
structure of the undertaking, shall be bound by the certification or collective agreement
as if he were named therein and shall become /jpso facto a party to any proceeding
relating thereto, in the place and stead of the former employer.
The second paragraph does not apply in the case of the transfer of part of the
operation of an undertaking where such transfer does not entail the transfer to the
transferee, in addition to functions or the right to operate, of most of the elements that
characterize the part of the undertaking involved.

45.2. Where the operation of part of an undertaking is transferred, the following rules
apply:

(1) for the purposes of labour relations between the new employer and the association
of employees involved, a collective agreement referred to in the second paragraph of
section 45 that has not expired on the effective date of the transfer is deemed to expire
on the day the transfer becomes effective;

(2) the new employer is not bound by the certification or the collective agreement
where a special agreement on the transfer includes a clause to the effect that the
parties waive the application of the second paragraph of section 45. Such a clause binds
the Commission but does not affect the effect, within the transferring employer's
enterprise, of the certification of the association of employees having signed the
agreement.

Subparagraph 1 of the first paragraph does not apply in the case of the transfer of the
operation of part of an undertaking between employers of the public and parapublic
sectors within the meaning of paragraph 1 of section 111.2.

139. Except on a question of jurisdiction, none of the extraordinary recourses provided
for in articles 834 to 846 of the Code of Civil Procedure (chapter C-25) may be
exercised and no injunction may be granted against an arbitrator, the Commission, any
of its commissioners or a labour relations officer of the Commission acting in their
official capacity.



Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-25

Disclaimer or resiliation of agreements

32. (1) Subject to subsections (2) and (3), a debtor company may — on notice given in
the prescribed form and manner to the other parties to the agreement and the monitor
— disclaim or resiliate any agreement to which the company is a party on the day on
which proceedings commence under this Act. The company may not give notice unless
the monitor approves the proposed disclaimer or resiliation.

Exceptions

(9) This section does not apply in respect of
(@) an eligible financial contract;
(b) a collective agreement;
(¢) a financing agreement if the company is the borrower; or

(d) a lease of real property or of an immovable if the company is the
lessor.

Collective agreements

33. (1) If proceedings under this Act have been commenced in respect of a debtor
company, any collective agreement that the company has entered into as the employer
remains in force, and may not be altered except as provided in this section or under the
laws of the jurisdiction governing collective bargaining between the company and the
bargaining agent.

Unrevised collective agreements remain in force

(8) For greater certainty, any collective agreement that the company and the
bargaining agent have not agreed to revise remains in force, and the court shall not
alter its terms.

Restriction on disposition of business assets

36. (1) A debtor company in respect of which an order has been made under this Act
may not sell or otherwise dispose of assets outside the ordinary course of business
unless authorized to do so by a court. Despite any requirement for shareholder



approval, including one under federal or provincial law, the court may authorize the sale
or disposition even if shareholder approval was not obtained.

Notice to creditors

(2) A company that applies to the court for an authorization is to give notice of the
application to the secured creditors who are likely to be affected by the proposed sale
or disposition.

Factors to be considered

(3) In deciding whether to grant the authorization, the court is to consider, among
other things,

(@) whether the process leading to the proposed sale or disposition was reasonable in
the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or
disposition;

(©) whether the monitor filed with the court a report stating that in their opinion the
sale or disposition would be more beneficial to the creditors than a sale or disposition
under a bankruptcy;

(@) the extent to which the creditors were consulted;

() the effects of the proposed sale or disposition on the creditors and other interested
parties; and

(H whether the consideration to be received for the assets is reasonable and fair, taking
into account their market value.

“dispute”
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